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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 9909 


CoMMISSIONER OF INTERNAL REVENUE, PETITIONER 
(ES 


Jack L. WARNER, RESPONDENT 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED STATES 
BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 


The opinion of the United States Board of Tax Ap- 

peals (R. 112-119) is reported at 42 B. T. A. 994. 
JURISDICTION 

This appeal involves gift taxes for the years 1932, 
1933 and 1935 and is taken from a decision of the 
Board of Tax Appeals entered December 13, 1940. 
(R. 120.) The case is brought to this Court by petition 
for review filed March 6, 1941 CR. 121-126) pursuant 
to the provisions of Sections 1141-1142 of the Internal 
Revenue Code. 


QUESTIONS PRESENTED 


1. Taxpayer and his two brothers created reciprocal 
trusts, each dependent upon the other, and each cre- 
(1) 
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ated in consideration of the other two. One trust was 
created by one brother for the benefit of taxpayer and 
his family, with provisions permitting the taxpayer, 
jointly with his attorney and the third brother, to re- 
voke the trust and pay the proceeds to himself. The 
question is whether the distribution of the income from 
this trust to members of the taxpayer’s family consti- 
tuted a taxable gift by him in the year of payment. 

2. The taxpayer transferred life insurance policies 
to a trust to hold until his death. The trustees were 
then to collect the proceeds and distribute part of the 
principal and the income from the balance to his wife 
and son, if living, and otherwise to specified remain- 
dermen. The question is whether the payment of 
premiums constituted gifts of future interests under 
Section 504 (b) of the Revenue Act of 1982. 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations involved herein are 
set forth in the Appendix, infra, pp. 35-37. 


STATEMENT 


The material facts, taken from the findings of the 
Board of Tax Appeals (R. 112-119) and from the 
exhibits contained in the record (R. 51-111), are as 
follows: 

I 


The taxpayer, Jack L. Warner, and Harry and 
Albert Warner, are brothers. ‘They are the principal 
executives of Warner Brothers Pictures, Incorpo- 
rated. The death of Harry’s son in 1931, who had 
been expected to succeed the three brothers in repre- 


3 


senting the family interests in the corporation, caused 
the brothers to consider ways of insuring the financial 
security of themselves and their family. They de- 
cided to place about $6,000,000 invested in United 
States Government obligations in three trusts, and 
therefore consulted Stanleigh P. Friedman, who had 
been closely associated with them as counsel since 
1912. (R. 13.) Friedman drew three trust instru- 
ments with the stated purposes (R. 114)— 
to secure a ‘‘maximum of revocability,’’ to pre- 
vent any one brother from invading the corpus, 
to exclude any ‘‘possibility of reverter’’ to the 
erantor of the corpus of any trust, to prevent 
the grantor of a trust from receiving income 
of that trust, to prevent any one brother from 
dominating the affairs of the family of a de- 
ceased brother, and to minimize and avoid 
estate takes. * * * 
Counsel also suggested that the trusts be created be- 
fore the gift tax provisions proposed in the 1932 
Revenue Bill should become the law. 

The three trusts were created on May 26, 1932, one 
by each brother, and each one transferred to the trust 
created by him $2,000,000 face amount of United States 
Government obligations. he trusts were to be sub- 
stantially identical except as to beneficiaries. The trust 
created by Albert Warner provided that the income 
from one-half the corpus should be paid to the tax- 
payer, the income from one-fourth should be paid to 
Jack M. Warner, taxpayer’s son, and the income from 
the other fourth should be paid to taxpayer's wife. 
It was so paid during the three taxable vears here in- 
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volved. The trustees named were the three Warner 
brothers, Friedman and a bank. The power to revoke, 
alter and amend was vested exclusively in Harry 
Warner, Friedman and the taxpayer acting together, 
while the latter was alive, and the corpus upon revoca- 
tion was to go to the taxpayer or his estate. (R. 114.) 

For comparison, significant provisions of the three 
trusts set side by side may be summarized as follows 
(Ex. A, R. 51-81; Exs. C and D (see R. 33)): 


Nominal Grantor Albert Warner Taxpaver Harry Warner 
1. Beneficiaries_._._| Taxpayer and his family.| Harry Warner and his | Albert Warner and his 
family. family. 


2. Persons having | Taxpayer, Harry War- | Albert and Harry War- | Taxpayer, Albert War- 


the joint power ner and Friedman. ner and Friedman. ner and Friedman. 
to revoke. 
a. JnlUIstees sees eeee Taxpayer, Harry War- | Albert and Harry War- |} Taxpayer, Albert War- 


ner, Friedman, and per, Friedman and ner, Friedman and 
Central Hanover Central Hanover Central Hanover 


Bank. Bark. Bank. 
4. Recipient of cor- | Taxpayer or his estate__.| Harry Warner or his | Albert Warner or his 
pus in event of estate. estate. 


revocatior . 


The Board of Tax Appeals has found as a fact that 
Gas 115) 

It does not appear that any one of the War- 
ners would have created a trust for the benefit 
of his brother’s family had not the other two 
agreed at the same time to create similar trusts 
but, on the contrary, the creation of each was 
dependent upon and in consideration of the crea- 
tion of the other two. 


The Commissioner determined the deficiency against 
the taxpayer upon the theory that taxpayer was the 
settlor of the trust which made the payments to his 


e 
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son and his former wife; that he and two persons with- 
out adverse interests could revoke the trusts; and that 
the trust was an incomplete gift and the payment of 
the income to the son and the wife constituted a gift 
taxable to the taxpayer. ‘The taxpayer brought an ac- 
tion for redetermination of the deficiencies determined 
by the Commissioner (R. 4-20) and the Board of Tax 
Appeals found in his favor (R. 120). The Commis- 
sioner has appealed from the Board’s decision. (R. 
121-126. ) 
Ti 


On May 26, 1935, taxpayer created an insurance 
trust (Ex. G, R. 81-111) with Albert Warner, Harry 
M. Warner, Friedman and the Central Hanover Bank 
as trustees, and deposited in it certain insurance poli- 
cies on his life. The indenture provided that the 
trustees should set aside policies having a face value 
of $550,000 and hold them as a separate fund during 
his life; further that in case any income should be 
received from this trust fund during the period it 
should be appled to the payment of premiums, as- 
sessments and other charges upon any policies of in- 
surance held in trust and the trustees should pay over 
any balance of income to Irma Warner, grantor’s 
wife, and Jack M. Warner, his son, with remainders 
over in the event of their previous death. (R. 82-83.) 7 
Upon the death of the grantor, it was provided that 
the trustees should dispose of the principal of the 
trust fund as follows: (a) $400,000 to the taxpayer’s 
wife if she should survive him, or if the wife should 
not survive the grantor but Jack should, then the trus- 
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tees were to add the money to the principal of the 
trust fund created for Jack’s benefit. Finally, if Jack 
should not survive the grantor, the trustees were to 
distribute the proceeds to specified classes of remain- 
dermen. (b) $150,000 from the principal to his son 
Jack, or if Jack should not survive the grantor, to 
specified classes of remaindermen. (R. 84-85.) 

In his gift tax returns for the years 1932, 1933 and 
1935, the taxpayer included as taxable gifts the 
amount which he paid as premiums on the life insur- 
ance policies which constituted the corpus of the 1n- 
surance trust and no question has been raised here as 
to the inclusion. (R. 46.) However, in his gift tax 
returns, the taxpayer claimed exclusions in the 
amount of $5,000 for each beneficiary upon the ground 
that the gifts made were gifts of present interests. 
These exclusions were disallowed by the Commis- 
sioner, who made the following statement (R. 48-49): 

Two exclusions in the amount of $10,000, 
claimed with respect to the premiums paid on 
the life insurance policies placed in trust under 
the trust indenture dated May 26, 1932, are dis- 
allowed. As it appears that no payments will 
be made to the beneficiaries of the trust until 
your death, the gifts are considered to be gifts 
of future interests, against which no exclusions 


are allowable. 
x % * % * 


Taxpayer filed his petition for redetermination be- 
fore the Board of Tax Appeals, which decided that 
the payment of premiums did not constitute gifts of 
future interests and consequently that the exclusions 
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should be allowed under Section 504 (b) of the Reve- 
nue Act of 1932. (R. 118.) From this decision, the 
Commissioner has appealed. (R. 121-126.) 


STATEMENT OF POINTS TO BE URGED 


The statement of points, all of which are here relied 
upon, are set forth in full on pages 129-131 of the 
record. They may be roughly summarized as follows: 

1. The Board of Tax Appeals erred in holding and 
deciding that the payments made from the trust 
established by Albert Warner to the son and wife of 
the taxpayer during the years 1932, 1933 and 1935, 
were not taxable in the year of their receipt as gifts 
made by the taxpayer. 

2. The Board erred in failing to hold and decide 
that taxpayer was not entitled to the allowance of 
any exclusion with reference to gifts made for the 
insurance trust, in that all of the gifts made to the 
insurance trust were gifts of future interests as to 
which Section 504 (b) of the Revenue Act of 1932 
permits no exclusion. 


SUMMARY OF ARGUMENT 


ii 


Our principal contention here focuses upon the trust 
created by Albert Warner under which the taxpayer, 
his wife and son were the beneficiaries and taxpayer 
was the recipient of the corpus in the event of revo- 
eation. Taxpayer, together with the third brother, 
Harry Warner, and his counsel, Stanleigh Friedman, 


had the joint power to revoke at any time. We submit 
434253—41 2 
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‘that under the circumstances of this case taxpayer 
is the real grantor of the trust created by his brother, 
Albert Warner; further, that because he has retained 
the power to revoke, along with two other persons 
having no substantial adverse interest, he is subject 
to gift tax with respect to the income from the trust 
distributed to members of his family. 

It is true that taxpaver was not the nominal grantor 
of the trust created by Albert Warner. However, the 
facts are that almost simultaneously he and his two 
brothers created trusts containing two million dollars 
each and substantially identical in form except as to 
the beneficiaries and the recipients of the corpus on 
revocation. By establishing reciprocal trusts, each of 
them succeeded in having a trust precisely identical 
with the one which he would have created for himself 
and family, but instead of establishing it directly it was 
arranged that the trust created by one brother should 
be for the benefit of the other two. The Board of Tax 
Appeals has found that the creation of each trust was 
dependent upon and in consideration of the other two. 
Under these circumstances, we submit that taxpayer 
must not be permitted both to keep his cake and eat 
it; the trust created by Albert Warner was clearly 
taxpayer’s trust in every respect except for a pure 
formality. 

Assuming that taxpayer is the real grantor of the 
Albert Warner trust, it is clear that he is subject to 
the gift tax upon the payment of income made to mem- 
bers of his family. We submit that this question is 
settled conclusively by literal interpretation of Sec- 
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tion 501 (c) of the Revenue Act of 1932. Furthermore, 
there are numerous analogous situations which compel 
the conclusion that taxpayer is subject to a gift tax. 
For example, the law has already been clearly settled 
that with respect to the gift of the corpus of the trust 
the transfer is not consummated so long as the donor 
continues to retain dominion and control over the 
property either in the form of a power of revocation, 
as here, or even of a power to modify and change the 
beneficiaries. ‘The rationale is that taxation is based 
upon the actual command over the property taxed, and 
that while the power of revocation stood uncancelled, 
the gifts were inchoate and imperfect. [f the law is 
so Clearly settled with respect to the distribution of 
the trust corpus there is no reason why distribution 
of the trust come should not be subject to gift tax 
upon precisely the same principles. 

As a further analogy supporting the proposition 
that the distribution of the income is subject to gift 
tax, the law is firmly settled that it would be taxable 
as Income here to the taxpayer. Section 166 (1) of 
the Revenue Acts of 1932 and 1934 fully substantiates 
this fact. It is further established by the decisions of 
the Supreme Court, which enunciate the same prin- 
ciple applied in the corpus cases, namely, that taxa- 
tion 1s primarily concerned with the actual command 
over the property taxed. The point stressed by the 
Supreme Court is that taxpayer in effect retained title 
to the meome in the form of a power to stop pay- 
ment at any time. Thus it seems clear that the in- 
come is taxable to the settlor so long as its disposition 
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is in reality still at his discretion, and from this it 
logically follows that when the income is actually 
disposed of, it should then be taxable as a gift from 
the taxpayer to the donee. 


- 


| 
| 


In reaching the conclusions above, we have treated 


| this case as if taxpayer alone had the power to alter, 


amend and revoke the trust. This assumption is fully 
justified, despite the fact that taxpayer was to exer- 
cise it in conjunction with his counsel and his brother, 
Harry Warner. Neither of these parties had a sub- 
stantial adverse interest in the disposition of the in- 
come or principal of the trust. 


~ 


ill 


Jn computing his annual gifts to an insurance trust, 
taxpayer is not entitled to exclusions up to $5,000 for 
each beneficiary upon payments of the yearly pre- 
miums on the policies. Since the trustees could not 
collect and clistribute the proceeds until taxpayer’s 
death, it is clear that the premium payments consti- 
tuted gifts of future interests under Section 504 (b) 
of the Revenue Act of 1932. 


ARGUMENT 
I 


Taxpayer is subject to gift tax in each year with respect to 
the amounts of income paid to the beneficiaries of a trust 
of which he is the real as distinguished from the nominal 
grantor and which he has the power to alter, amend or 
revoke at any time during his life 


Our principal contention in this case focuses upon 
a trust created by Albert Warner on May 26, 1932, 
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under the provisions of which the taxpayer, his wife 
and son were the beneficiaries and taxpayer was the 
recipient of the corpus in the event of revocation. 
Taxpayer, together with the third brother, Harry 
Warner, and his attorney, Stanleigh Friedman, had 
the joint power to revoke at any time. We submit 
that under the circumstances of this case, taxpayer 1s 
the real grantor of the trust created by his brother, 
Albert Warner; further that because he has retained 
the power to revoke, along with two other persons 
having no adverse interest, he is subject to gift tax 
with respect to the income from the trust distributed 
to members of his family. 


A. Taxpayer is the real grantor of the trust created by his brother, Albert. 
Warner 


The facts are that almost simultaneously taxpayer 
and his two brothers created trusts containing two 
million dollars each, invested in United States Gov- 
ernment obligations. ‘he trusts were drafted with 
the acknowledged purpose of minimizing and avoiding 
estate taxes. (R. 114.)' They were substantially 
identical in form except as to the beneficiaries and the 
recipients of the corpus on revocation. ‘The basic 
principle here was to achieve the desired objective by 
the circuitous method of creating reciprocal trusts. 
Each brother was to have a trust precisely identical 
with the one which he would have created for the 
benefit of himself and his family, but instead of es- 
tablishing it directly it was arranged that Albert 

‘The purposes of the trust have been set forth at RN. 114 and are 
recited in the Statement of Facts, supra. 


fee, 


‘his trust in every respect except for a formality. 
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Warner’s trust should be for the benefit of the tax- 
payer, taxpayer's trust for the benefit of Harry, and 
Harry’s trust for the benefit of Albert. Referring to 
this trust arrangement the Board of Tax Appeals 
made the following finding of fact (R. 115): 

It does not appear that any one of the 
Warners would have created a trust for the 
benefit of his brother’s family had not the 
other two agreed at the same time to create 
similar trusts but. on the contrary, the creation 
of each was dependent upon and in considera- 
tion of the creation of the other two. 

Under these circumstances, we submit that taxpaver 
must not be permitted both to keep his cake and eat 
it. The trust created by Albert Warner was clearly 


namely, that Albert had established it in consideration 
of the creation of an equal and identical trust for his 
benefit. 

The decisions amply justify the conclusion that the 
Albert Warner tiust should be treated as taxpayer's 


C/ trust. An almost identical situation arose in the ease 


/ 
/ 


of Lehman v. Comissioner, 109 F. (2d) 99 (C. C. A. 
2d), in which the decedent-taxpayer agreed to transfer 
an jiterest im bonds and stocks in trust for his brother 
Allan and his issue in consideration of Allan’s trans- 
ferring an equal share im trust for the decedent and 
his issue. Under the two trusts set up by the dece- 
dent, Allan was given the power to withdraw $75,000 
and similarly the decedent had the power to withdraw 
the same amount from Allan’s trusts. For purposes 
of assessing the estate tax on the decedent’s estate, 
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the Commissioner determined that the decedent’s 
right to withdraw $75,000 in the case of two trusts 
rendered $150,000 of the trust includible in his gross 
estate. The court pointed out that the present case 
was in substance the same as if the taxpayer had 
transferred his share of the property to trustees for 
his own life and had reserved the power to withdraw 
$150,000 from the principal, and pointed out further 
Gp. 100). 
The fact that the trusts were reciprocated or 
‘crossed’ is a trifle, quite lacking in practical or 
legal significance. In re Perry’s Estate, 111 
N. J. Eq. 176, 162 A. 146. The law searches out 
the reality and is not concerned with the form. 
See Matter of Orvis’ Estate, 223 N. Y. 1, 8, 119 
N. H. 88, 3 A. L. R. 1636. 


The Court further said, at page 100: 


While section 302 (d) speaks of a decedent hav- 
ing made a transfer of property with enjoy- 
ment subject to change by exercise of power 
to alter, amend or revoke in the decedent, it 
clearly covers a case where the decedent by pay- 
ing a quid pro quo has caused another to make 
a transfer of property with enjoyment subject 
to change by exercise of such power bv the 
decedent. See 52 Harvard Law Review_1015. 
‘A person who furnishes the consideration for 
the creation of a trust is the settlor, even though 
in form the trust is created by another.’ Seott 
on Trusts, section 156.8. 

See also Jackson v. Commissioner, 64 F. (2d) 359 

(C. C, A. 4); Whiteley v. Commissioner, 120 F. (2d) 

mee (C. CL ATS). 
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In addition to the Lehman case, which is squarely 
in point, there are analogous decisions by the Supreme 
Court which establish that the substance of this trans- 
action must be emphasized above its form. For ex- 

jj /ample, in Chase Nat. Bank v. United States, 278 U.S. 
. 327, the Supreme Court held that the proceeds of cer- 
tain insurance policies on decedent’s life, respecting 
which the insured reserved the right to change the 
beneficiary and paid the premiums, were includible in 
the decedent’s gross estate for estate tax purposes. 
The beneficiaries’ interests in the policies were not 
transferred to them from the decedent but from the 
insurer and hence there was nothing to which a trans- 
feror privilege tax could apply, but the Supreme Court 
pointed out that the word ‘‘transfer’’ in the statute 
could not be construed in such a restricted sense, say- 
ing (p, 337, 338): 
It must, we think, at least include the transfer 
of property procured through expenditures by 
the decedent with the purpose, effected at his 
death, of having it pass to another. Sec. 402 (c) 
taxes transfers made 1n contemplation of death. 
It would not, we assume, be seriously argued that 
its provisions could be evaded by the purchase 
by a decedent from a third person of property, a 
savings bank book, for example, and its delivery 
by the seller directly to the intended beneficiary 
on the purchaser’s death, * * *. 
* * * We think the power to tax the privi- 
lege of transfer at death cannot be controlled 
by the mere choice of the formalities which may 
attend the donor’s bestowal of benefits upon an- 
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other at death, or of the particular methods by 
which his purpose is effected, * * */ 

By the same token the fact that the taxpayer’s fam- 
ily received income from Albert’s trust rather than 
from his own should not affect the taxability of the 
transfer since the trusts were set up on a three-way 
reciprocal basis. 

The same principle is demonstrated by Helverimg vy. 
LeGierse, 312 U.S. 531, in which the Court was faced 
with the question whether certain ‘insurance pro- 
ceeds’? should be included in the decedent’s gross 
estate. On preliminary examination, the proceeds ap- 
peared clearly to be proceeds from an insurance policy 
just as the income was from Albert Warner’s trust, 
but the Court took into consideration the fact that 
decedent had simultaneosuly taken out an annuity con- 
tract. Under these circumstances, it decided that there 
was no insurance risk, since the insurance policy would 
not have been issued without the annuity contract, and 
the risk involved in decedent’s early death was com- 
pensated by an aliquot reduction in annuity liability. 
Thus, it is established that in various branches of tax 
law the Supreme Court has stressed the importance of 
examining the substance of the transaction as distin- 


guished from the single item upon which the tax is 
based. 


? This construction of the “transfer” referred to under the estate 
tax law is equally applicable to gift tax cases because the two taxes 
are in pari material and subject to the same construction.  /'state 
of Sanford v, Commissioner, 308 U.S. 39. 
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B. If the taxpayer is the real grantor of the Albert Warner trust, he is 
subject to a gift tax upon the payments of income made to the members 


of his family 

In considering the question of the lability of the 
taxpayer for gift taxes upon payments of income 
made from the Albert Warner trust to members of 
the taxpayer’s family, Section 501 (c) of the Revenue 
Act of 1932 (appendix, infra) is applicable to the first 
two of the three years’ income, i. e., the years 1932 and 
1933. The provision of Section 501 (a) is that a tax 
shall be imposed ‘‘upon the transfer by any individual 
a * * Of property Dy cuit, ~ * ~*:"" Wetenane 
to this tax, subsection (c) provides as follows: 

The tax shall not apply to a transfer of prop- 
erty in trust where the power to revest in the 
donor title to such property is vested in the 
donor, either alone or in conjunction with any 
person not having a substantial adverse inter- 
est in the disposition of such property or the 
income therefrom, but the relinquishment or 
termination of such power (other than by the 
donor’s death) shall be considered to be a trans- 
fer by the donor by gift of the property sub- 
ject to such power, and any payment of the 
income therefrom to a beneficiary other than 
the donor shall be considered to be a transfer 
by the donor of such income by gift. 

It is true that subsection (¢), above, was repealed 
by Section 511 of the Revenue Act of 1934, so for the 
year 1935 (which is also involved here) there is no 
statute which covers expressly the taxing of gifts 
where the donor has retained the power to revoke. 
Nevertheless, precisely the same rule still applies, for 


Ie 


it ig definitely settled that subsection (¢) was repealed 
solely because the decision by the Supreme Court in 
Burnet v. Guggenheim, 288 U. 8. 280, was deemed to 
cover the point without statutory direction. This is 
established by the committee reports, and further 
verified by the Supreme Court in Mstate of Sanford 
vy. Commissioner, supra, where the Court said (p. 49, 
je ine) 

Section 501 (c) of the 1932 Act added a new 
provision that transfers in trust, with power 
of revocation in the donor, should be taxed on 
relinquishment of the power. This was re- 
pealed by See. 511 of the Act of 1934, 48 Stat. 
680, because Burnet v. Guggenheim, 288 U.S. 
280, had declared that such was the law with- 
out specific legislation. H. R. No. 704, 73d 
Cong., 2d Sess., p. 40; Sen. Rep. No. 558, 73d 
Cong., 2d Sess., p. 50. 

see also EHesslein v. Hoey, 91 F. (2d) 954, (C. C. A. 
2d), certiorari denied, 302 U.S. 756. 

Section 501 (¢), set forth above, raises two funda- 
mental questions. ‘The first is whether taxpayer’s 
power to alter, amend and revoke the trust jointly 
with his brother Harry Warner and his counsel Fried- 
man (see R. 73-75, 114), is being exercised ‘‘in con- 
Junction with any person not having a substantial 
adverse interest in the disposition of such property or 
the income therefrom, * * *."’ This question will 
be separately considered later in this brief. (C. infra). 
For the purposes of the succeeding discussion we shall 
make the assumption that Harry Warner and Fned- 
man do not have adverse interests, and shall therefore 


18 


treat the case as if the taxpayer might exercise the 
power to alter, amend, and revoke the trust alone. 

(1) Upon this premise it seems clear that the pay- 
ment of income to the taxpayer’s wife and child from 
the trust in the taxable years constitutes a gift of in- 
come in those years. We submit that this question is 
( ~~ settled conclusively by the language of Section 501 (c¢). 
As pointed out by the dissenting Board Member (R. 
118-119; see also dissent in Estate of Mead v. Commis- 
sioner, 41 B. T. A. 424, at p. 429), that section provides: 

The [gift] tax shall not apply to a transfer of 
property in trust where the power to revest in 
the donor title to such property is vested in the 
donor * *~ “ but ~~ ~*~ * any pasmenn on 
the income therefrom to a beneficiary other than 
the donor shall be considered to be a transfer 
by the donor of such income by eift. 

Here the facts are that the donor retained the power 
to revest title to the property, and the payments of 
income involved were to beneficiaries other than him- 
self—all in accordance with the statutory provision, 
above. ‘The case therefore fits perfectly within the 
literal language of the statute. The Committee Re- 
ports under the Revenue Bill of 1932 further illustrate 
this fact. H. Rep. No. 708, 72d Cong., Ist Sess., p. 28, 
1939-1 Cum. Bull, (Part 2) 457, 477, referring to Sec- 
tion 501 of the bill imposing the gift tax stated: 
* * * where A creates a revocable trust nam- 
ing B as beneficiary, a gift to B of the corpus 
is effected when A relinquishes the power to 
revoke or the power is otherwise terminated in 
B’s favor (the income payments to B m the 
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interim being gifts from A in the calendar 
years when received). 

This position has been taken consistently by the 

Commissioner since the Revenue Act of 1924. See 

ToT. 2145, I¥11@um. Bull. 43°(1925). dt ig aleo m 


accordance with the Regulations applicable during 


1932-1936. Regulations 79, 1933 and 1936 editions, 
Article 3. 

(2) Furthermore, although there are no cases pre- 
cisely in point there are numerous analogous situa- 
tions which compel the conclusion that taxpayer 1s 
subject to a gift tax. I*or example, the law has al- 
ready been clearly settled that with respect to the gift of 
the corpus of the trust a transfer is not consummated 
so long as a donor retains dominion and control over 
the property, either in the form of a power of revoca- 
tion or even a power to modify and change the bene- 
ficiaries. In Burnet v. Guggenheim, 288 U. 8. 280, 
the Court held that where trusts were created in 1917, 
a settlor reserving the power to modify, alter or re- 
voke and relinquishing it in 1925 was subject to the 
eift tax under the Revenue Act of 1924. The Court 
poimted out that (pp. 283-284) : 

“Taxation is not so much concerned with the 
refinements of title as it is with the actual 
command over the property taxed—the actual 
benefit for which the tax is paid.’’ Corliss v. 
Bowers, 281 U.S. 376, 378. Cf. Chase National 
Bank v. United States, 278 U. 8. 327; Salton- 
stall v. Salionstall, 276 U. S. 260; * * *. 
While the powers of revocation stood un- 
eanceled in the deeds, the gifts, from the point 
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of view of substance, were inchoate and im- 
perfect. By concession there would have been 
no gift in any aspect if the donor had at- 
tempted to attain the same result by the mere 
delivery of the securities into the hands of the 
donees. A power of revocation accompanying 
delivery would have made the gift a nullity. 
* * * By the execution of deeds and the 
creation of the trusts, the settlor did indeed 
succeed in divesting himself of title and trans- 
ferring it to others * * *, but the substance 
of his dominion was the same as if these forms 
had been omitted. * * * 
And the Court further said (p. 286): 
The statute is not aimed at every transfer of 
the legal title without consideration. Such a 
transfer there would be if the trustees were to 
hold for the use of the grantor. It is aimed at 
transfers of the title that have the quality of a 
eift, and a gift is not consummate until put 
beyond reeall. 
The Court then pointed out (pp. 286-287) that the 
vift and estate tax provisions are in par materia and 
that the construction adopted in the estate tax cases: 
was equally applicable to the gift tax. 
The principles set forth in Burnet vy. Guggenheim, . 
supra, were further amplified by the » Supreme Court 
in Estate of Sanford_v. Commusstones,.208 U. 8. 39. 
There it was held that a gift in trust with a reserva- 


tion by the donor of the power to alter the disposition 

of the property in any way not beneficial to hinself 

was incomplete and was not subject to gift taxes until 

he renounced it. See also Rasquin v. Humphreys, 308 
Ge a A ats i 
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U. 8. 54. Besides applying Burnet v. Guggenheim, 
the Supreme Court rested its decision (p. 48) upon 
the proposition that the gift tax supplemented the 
estate tax and that Porter v. Commissioner, 288 U.S. 
436, had held that a trust reserving the power to 
change the beneficiary was taxable as part of the 
donor’s gross estate. 

Now, if the law is so clearly settled with respect to 
the distribution of the trust corpus the next question 
is why distribution of the trust income should not 
also be subject to gift tax upon precisely the same 
principles.’ Control of the income through the power 
of revocation should be the governing consideration 
irrespective of the location of technical title. The 
Board of Tax Appeals concluded to the contrary (R. 


*Commenting generally upon the question, Roswell Magill has 
suid (The Federal Gift Vax, 0deal J. Rev if2. 815) : 


A related problem is the gift tax hability with respect to 
the annual payments of income to the beneficiaries of a 
trust, subject to such a power to alter or revoke that its crea- 
tion does not subject the settlor to a gift tax. Granted that 
the gift of corpus is incomplete, so that the property must 
be regarded as still part of the settlor’s estate, each transfer 
of income to the beneficiary appears to be a completed gift. 
Hence the donor should be taxable thereon. A recent 
Board decision takes a contrary view, however, four mem- 
bers dissenting. [Giles W. Mead, 41 B. T. A. 424 (1940).] 
The reasoning of the majority—that until the donor alters 
or amends the trust, the beneficiary is the owner of the in- 
come—seems inadequate in the light of the analysis adopted 
in the Sanford case. Here are completed transfers being 
made to another during the donor's life out of property 
which admittedly will be part of his estate when he dies, 
yet no gift tax is imposed. It is submitted that it is unsafe 
to rely upon the Board’s decision until it is affirmed, or 
until other similar cases are decided. 


ae 


117), relying upon the ease of Hstate of Mead v. Com- 
missioner, 41 B. T. A. 424, which was appealed but 
later settled and the appeal dismissed. The Mead 
opinion states that the rationale of the decisions ap- 
plicable to gifts of corpus is not controlling because 
the indenture entitled the beneficiary to the net in- 
come of the property held in trust during her lifetime 
or until the donor exercised his power of modification. 
The Board further held that the beneficiary became 
the owner of an equitable interest in the corpus of the 
trust property, subject to being divested by the hap- 
pening of a subsequent event, and continued, saying 
(p. 428) : 
By virtue of this interest in the corpus of the 
trust she was entitled to enforce the trust, to 
have a breach of trust enjoined, and to require 
the net income to be paid over to her by the 
trustee. The interest was present property, 
alienable hike any other in the absence of a 
valid restraint upon alienation * * *. Sineée 
the net income was currently distributable to’ 
her, it became her property within the mean- 
ing of the taxing statutes at the time of its 
receipt by the trustees. * * * 

But the foregoing presents no logical distinction 
from the cases dealing with gifts of the corpus of a 
trust. It may be true that the income beneficiary 
became an owner of an equitable interest in the corpus 
subject to being divested, but this is precisely the 
status of beneficiaries who are donees of the corpus. 
See Burnet v. Guggenheim, supra, p. 284. In situa- 
tions like the Sanford case and Burnet v. Guggenheim, 
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just as in the Mead case, the beneficiaries of the cor- 
pus would be entitled to enforce the trust and to have 
a breach of trust enjoined and further to have the 
corpus paid to them at the specified time if the power 
to revoke had not been exercised. Their interest also 
(like the right to income) would be alienable and as- 
signable, but subject to divestment. 
It may also be true, as stated by the Board of Tax 
Appeals in the Mead case that (p. 429): 
* * * when net income from trust property 
accrued there arose an obligation of the trus- 
tee to distribute such income to the beneficiary 
of the trust. The distribution was in satisfac- 
tion of that obligation and not a gift of 
eo 
But this merely evades our basic contention here. 
The facts are that even if an obligation arose when 
the net income accrued, the date of its creation as an 
obligation marks the occasion of the gift from the 
taxpayer to the beneficiaries. Only when the tax- 
payer has lost the power to revoke the beneficiaries’ 
right to income can it be said that the gift 1s com- 
pleted and taxable to the donor. Until that time he 
still retained actual command over its distribution, 
the point which the Court emphasized in Burnet vy. 
Guggenheim, supra (see p. 283).* 


* The language of Jn re Hoyt’s Estate, 149 N. Y. Supp. 91 (Sur- 
rogate’s Ct., N. Y. Cty.) expressed our position with great clarity. 
There it was held that where a donor executes a trust deed con- 
veying certain real estate, the income to be paid to her son for life, 
with remainders over, but reserves absolute power to amend or 
revoke the deed, the conveyance was upon the donor’s death sub- 
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The Guggenheim case in two separate dicta has in fact 
stated that there is no logical justification for applying 
the gift tax to the corpus and not to the income. At 
p. 284 the Supreme Court said: 


As to the principal of the trusts and as to in- 
come to accrue thereafter, the gifts were formal 
and unreal. They acquired substance and real- 
ity for the first time in July, 1925, when the 
deeds became absolute through the cancellation 
of the power. 

And again at pp. 289-290, the Court concluded as 


follows: 

The argument for the respondent, if pressed 
to the limit of its logic would carry him even 
further than he has claimed the right to go. 
If his position is sound that a power to revoke 
does not postpone for the purpose of taxation 
the consummation of the gift, then the income 
of these trusts is exempt from the tax as fully 
as the principal. What passed to the benefici- 
aries was the same in either case, an interest 
inchoate and contingent till rendered absolute 
and consummate through receipt or accrual be- 
fore the act of revocation. Congress did not 
mean that recurring instalments of the Income, 


ject to a transfer tax. The portion of the opinion which bears out 
our contention appears in the following quotation (p. 93) : 


When the cestui que trust received an installment of the 
income of the trust fund, that constituted a valid gift of 
the installment, but each installment might be the last, as 
the donor might revoke the deed before the new installment 
became due. It was not therefore until the death of the 
donor that the gift in any aspect became absolute, and that 
the cestui que trust became irrevocably entitled to the 
income of the trust property. 
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payable under a revocable conveyance which 
had been made by a settlor before the passage 
of this statute, should be exempt, when collected, 
from the burden of the tax. 

In other words, the trustees’ obligation to distribute 
and the beneficiary’s right to receive each installment 
of income were always subject to a power of-revoca- 
tion until the income had become vested and payable. 
Likewise here, in view of the fact that the taxpayer, 
his brother and counsel could exercise their power of 
at any time’’ (R. 73), it seems clear that 


revocation ‘ 


the beneficiaries’ right to any year’s income could be 
eut off up to the date when it became vested and prop- 
erly ‘‘payable and distributable by the trustees’’ under 
the provisions of the indenture® (see R. 75). Since 
it is self-evident that 1932, 1933, and 1935 income 
could under no circumstances constitute an obligation 
to the beneficiaries before its receipt by the Trustees, 
it logically follows that it must be taxable as a gift in 
those years. 

(3) Further to support the proposition that the “ 
distribution of the income here is subject to gift taa, 
the law is settled that it would be taxable as income to 
the taxpayer. Section 166 (1) of the Revenue Acts 
of 1952 and 1934 fully substantiates this fact. It is 
further established by the decision of the Supreme 


The indenture provides that the trustees shall pay over to the 
beneficiaries “the entire net annual income therefrom in each year” 
during their lives, etc. (R. 52, 53). We construe this provision 
to say that the income is payable at the end of the year, but not 
necessarily before that time. However, for the purposes of our 
argument, the question is not important to decide. 
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Court in Corliss v. Bowers, 281 U. 8. 376. The basic 
principle there is the same as was later applied in the 
corpus cases, including Burnet v. Guggenheim, supra 
(see B. (2) above). In Corliss v. Bowers, the peti- 
tioner created a trust under which his wife has to 
receive the income for life, reserving to himself the 
power at any moment to abolish or change the trust 
at his will. The Court held that the income of the 
trust was taxable to the grantor for income tax wg 
poses and said (pp. 377-3878) : 


But the net income for 1924 was paid over to 
the petitioner’s wife and the petitioner’s argu- 
ment is that however it might have been in 
different circumstances the income never was 
his and he cannot be taxed for it. The legal 
estate was in the trustee and the equitable in- 
terest in the wife. 

But taxation is not so much concerned with 
the refinements of title as it is with actual 
command over the property taxed—the actual 
benefit for which the tax is paid. If a man 
directed his bank to pay over income as received 
to a servant or friend, until further orders, no 
one would doubt that he could be taxed upon 
the amounts so paid. It is answered that in 
that case he would have a title, whereas here 
he did not. But from the point of view of tax- 
ation there would be no difference. The title 
would merely mean a right to stop the payment 
before it took place. The same right existed 
here although it is not called a title but is called 
a power. 

While the case relates to income tax, its application 
to transfers is obvious even without the reliance by 
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the Court on the ‘‘transfer’’ cases, including Salton- 
stall v. Saltonstall, 276 U. S. 260; Chase Nat. Bank v. 
United States, 278 U. S. 327, and Reinecke v. North- 
ern Tr. Co., 278 U. S. 339. As already noted, both 
lines of cases are the product of the same underlying 
theory. The basic principle of Corliss v. Bowers, a 
that. while ‘‘actual command’’ over disposition_of the 7 
income is retained, taxpayer cannot be deemed_to have“ 
disposed_of_it.. The income is therefore taxable to 
him and its disposition is in effect at his direction. 
From this it follows logically that when the income 
is actually disposed of, it should be taxable as a gift 
from the taxpayer to the donee. 
Further in eonnection with the Mead case, it should 
be noted that the Board of Tax Appeals actually 
rested its decision in part upon the the issue whether 
the income of the trust would be taxable to the donor. 
But there the donor had retained only the power to 
change the beneficiaries (without naming herself), and 
the Board concluded (p. 429) : 
It should be borne in mind that the trust 1n- 
volved herein is not a revocable trust of such a 
nature that the income therefrom would be tax- 
able to the donor. Anapp v. Hoey, 104 Fed. 
(2d) 998; AUswotit —. Busch, 41 Bb. T. A. Os. 
Since the income will not be considered for 
purposes of taxation as having been received by 
the donor of the trust, it would appear illogical 
to consider it as being the subject of a gift from 
the donor of the trust to the beneficiary. 
Here, on the other hand, the taxpayer retained the 
power of revocation, so upon the Board’s own 
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premises be would be taxable with the income of the 
trust, and therefore subject to a gift tax in the event 
of its distribution.° 


° Though we do not need to go so far in the case at bar. we call 
the Court's attention to the recent decisions establishing that even 
upon the facts in the Wead case (i. e.. where the donor retained 
the power to change the beneficiaries, as distinguished from the 
power of revocation), the donor was properly taxable with the 
income of the trust. Since the J/ead case was decided. Buck v. 
Commissioner, 41 B. T. A. 99, upon which the Board relied. has 
been reversed by the Circuit Court of Appeals for the Second Cir- 
cuit, 120 F. (2d) 775. It is true that in the quoted opinion above. . 
the Board also relied upon Anapp v. Hoey. 104 F. (2d) 99. but 
the facts are that the latter case was decided by the same Circuit 
Court of Appeals (for the Second Circuit) long before it decided 
Commissioner v. Buck. The Buck decision did not actually over- 
rule Anapp v. Hoey, supra, but merely passed over it, pointing 
out that it was decisive as to the application of Sections 166 and 
167. but did not raise the question of the application of Section 
ea). 

The rule now established is that even though there is no statute 
providing expressly for the taxability of the income to the settlor 
where he has retained the power to change his beneficiaries, never- 
theless it is taxable to him under the broad definition of income 
(under Section 22 (a)). The underlying theory is that where the 
settlor retained the economic satisfactions of ownership after the 
creation of the trust as before, the Commissioner was justified in 
continuing to tax him upon its annual income. See also Commis- 
stoner v¥. brown, 112 F. (2d) 800 (C. C. A. 3d). Wereartiestly 
request the Court to read the opinion of the Circuit Court of Ap- 
peals for the Second Circuit in the Buch case as an excellent sum- 
mary of the effect of three recent decisions of the Supreme Court 
upon broadening the taxability of income to the settlor or donor. 
Heluermg v. Clifford. 309 VU. 3.331; dlelvermg v. Horst, 311 
U.S. 112; and Harrison v. Schaffner. 312 U. S.579. Under these 
circumstances, if the taxpayer here is Hable to pay an income tax 
not only by reason of the express provisions of Section 166, but 
also under the broad definition of income of Section 22 (a), then 
it seems even more reasonable that the distribution of that Income 
should constitute a transfer subject to the eift tax. 
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C. Taxpayer’s counsel and brother do not have a substantial interest ad- 
verse to the taxpayer in exercising the power of revocation 


A further question to be considered is whether tax- 
payer’s power to revoke, jointly with his counsel 
Stanleigh Friedman and his brother Harry Warner, 
would be exercised in conjunction with persons having 
a substantial adverse interest, within the meaning of 
Section 504 (c). We submit that under the cireum- 
stances of this case neither the counsel nor Harry 
Warner represent substantial interests which are ad- 
verse to the taxpayer. 

Our conclusion with respect to Friedman is readily 
justified. If taxpayer’s counsel would not follow his 
wishes with respect to the exercise of such a power it 
would be difficult to find anyone whose interests would 
not be considered adverse. It appears from the rec- 
ord that Friedman did not participate in any way in 
the distribution of either the principal or income of 
the trust, and that he had been the personal counsel 
and adviser to the Warner brothers from 1912 to 
date. (R. 43.) There was thus no basis for clauning 
that Friedman would not be amenable to the tax- 
payer’s wishes. The cases fully substantiate the prop- 
osition that under these circumstances counsel cannot 
be deemed to have a substantial adverse interest. See 
Remecke v. Snuth, 289 U. 8. 172; Morton v. Commis- 
slower, 109 BF. (2d) 47 (C.C. AU Vth). 

Sunilarly, it is unpossible to say that Harry Warner 
had a substantial interest adverse to the taxpayer. In 
fact, we question whether he had any adverse interest 
at all. In this connection, it must be remembered 
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that here we are concerned with a gift tax solely upon 
the income of the trust, so the only question is whether 
Harry Warner’s interest in the come of the trust 
might be adverse to a determination by taxpayer to 
exercise the power to alter, amend or revoke. Here 
the facts are that the income in the years involved 
had to be distributed pursuant to the terms of the 
trust instrument to the taxpayer, his wife and son— 
all of whom were then living; under these circum- 
stances Harry Warner could actually never expect to 
receive any of the income and thus had no ‘‘interest”’ 
whatever in it. It therefore follows that Harry would 
have no adverse interest if the taxpayer chose to alter 
the terms of the indenture and change the distributees 
of the trust income. 

Furthermore, even if it may be said that Harry 
Warner had an adverse interest inthe distribution 
of the corpus, this interest was entirely contingent, 
upon three factors:' (1) the death of the taxpayer’s 
son prior to the termination of the trust without issue 
living at that time, (2) upon his (Harry’s) surviving 
at the termination of the trust, and (8) upon the non- 
existence of next of kin of taxpayer having superior 
rights at that time, e. g., taxpayer’s children other 
than the son specifically mentioned. (R. 53-54; 55-56 ; 
56-58 ; 58-60.) Even upon satisfaction of all of these 
conditions Harry would merely share as one of the 
persons who could take under the laws of New York 


" There was also a provision that the taxpayer’s son might direct 
payment of a part of the trust ves to his (the son’s) wife, by his 
Last Will and Testament. 
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if the taxpayer had died seized and possessed of the 
property. Thus it appears that Harry might stand 
to receive as much by inheritance, as one of the next 
of kin or a beneficiary under taxpayer’s will, as he 
would by the terms of the trust instrument. Under 
these circumstances we submit that his adverse in- 
terest, if any, is obviously nominal and technical rather 
than substantial in fact, as the statute requires. See 
Commissioner v. Caspersen, 119 F. (2d) 94 (C. C. A. 
3d), certiorari denied, October 13, 1941. 

Finally, as a practical matter, in view of the close 
family tie-up and the general scheme of setting up 
three reciprocal trusts here taxpayer cannot say there 
was a substantial possibility that Harry Warner would 
refuse to cooperate. The facts are that Harry, Albert 
and taxpayer were all very rich and the whole purpose 
of simultaneously setting up three trusts of $2,000,000 
each was to protect their own families. The purpose 
was understood by all three and they all appeared to 
have implicit confidence in each other. Together they 
were running the motion picture business bearing their 
name; in 1927 they had formed a personal holding 
company called Renraw, Inc., for the purpose of ob- 
taining greater economic security in respect of their 
private fortunes; until his death in 1931 they all looked 
upon Lewis Warner, Harry’s son, as the family rep- 
resentative and the one who might be expected to take 
care of their wives and children. (CR. 38-43.) In 
other words, their personal as well as business rela- 
tionship was close enough to attempt another joint 
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project, this time for the purpose of minimizing their 
personal tax liability.® 

With this understanding of the relationship between 
the brothers, it seems clearly unreasonable to claim 
that Harry Warner has a substantial adverse inter- 
est. The question is a practical one and cannot be 
decided in a legal vacuum. Fulham v. Commissioner, 
110 F. (2d) 916 (C. C. A. Ist). Here no one who is 
realistic can deny that the persons in whom the joint 
power of revocation was vested would respect the tax- 
payer’s preference. The cases bear out the proposi- 
tion that where the so-called adverse interest is sub- 
ject to so many contingencies and further where there 
was a close family unit, such interest could not prop- 
erly be deemed substantial as required by the statute. 
See Fulham v. Commissioner, supra; Commassioner v. 
Caspersen, supra; Morton v. Commissioner, supra. 


II 


Taxpayer’s payment of premiums on insurance policies held 
in trust constituted gifts of future interests in property 


As the Board of Tax Appeals has indicated 
(R. 117), the only other question remaining for deci- 


"It is true that taxpayer had no direct control over the trust 
of which Harry Warner's family was the beneficiary and of which 
he (the taxpayer) was the nominal grantor; there the persons 
having the power to revoke were Harry Warner or Albert Warner. 
However, the facts are that in the trust of which Harry Warner 
was the nominal grantor and Albert Warner’s family were the 
beneficiaries (Albert having a joint power to revoke) the taxpayer 
could refuse to cooperate and in this way could exert a pressure 
on Albert Warner to prevent revocation of the trust for the benefit 
of Harry Warner. 
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sion is whether taxpayer is entitled to annual exclu- 
sions up to $5,000 for each beneficiary in computing 
his annual gift to an insurance trust resulting from 
payment of the annual premiums. Pursuant to the 
terms of the trust indenture, the trustees were to col- 
lect the proceeds at taxpayer’s death and distribute a 
part to his son and his then wife if they survived, with 
remainders over (R. 8485), and hold the balance, 
distributing the income to the same parties (R. 86-87, 
118). The Board of Tax Appeals held that the pay- 
ment of the premiums constituted gifts of present 
interests under Section 504 (b) of the Revenue Act of 
1932, citing cases, and concluding as follows: ‘‘Contra 
U. S. v. Ryerson, — Fed. (2d) — (7/9/40).” Since 
the Board’s decision the Supreme Court has affirmed 
the Ryerson case, Ryerson v. United States, 312 U.S. 
405. 

Section 504 (b) of the Revenue Act of 1932 provides 
that the first $5,000 of each gift other than gifts of 
future interests of property shall be excluded for the 
purposes of taxation. We submit that the gifts here 
involved are gifts of future interest and hence that no 
exclusions are allowable. This Court has already de- 
cided the identical question in favor of the Commis- 
sioner in Commissioner v. Boeing, on October 23, 1941, 
not yet reported, saying: 

Under the very recent decisions in United 
States v. Pelzer, 312 U. 8. 399, and Ryerson v. 
United States, 312 U. 8. 405, it is clear that the 
gifts im the case before us were of future inter- 
ests so far, at least, as concerns the proceeds and 
the income from the proceeds of the policies 
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themselves. These mature only on the death 

of thesmustror. “ ~ 
Under these circumstances we submit that taxpayer 
is entitled to no exclusions in respect of the payment 
of premiums upon policies held in the insurance trust. 


CONCLUSION 


The decision of the Board of Tax Appeals is wrong 
and should be reversed. 
Respectfully submitted, 
SAMUEL O. CLARK, JR., 
‘Assistant Attorney General. 
J. Louis MonarcH 
GERALD L. WALLACE 
Wo. L. Cary 
Special Assistants to the Attorney General 
DECEMBER, 1941 


APPENDIX 


Revenue Act of 1932, c. 209, 47 Stat. 169: 


Src. 501. IMPposirIoN OF TAX. 

(a) For the calendar year 1932 and each cal- 
endar year thereafter a tax, computed as pro- 
vided in section 502, shall be imposed_upon the 
transfer during such calendar year by_any_in- 
dividual, resident or nonresident, of property 
“by gift. 

(b) The tax shall apply whether the transfer 
is in trust or otherwise, whether the gift is 
direct or indirect, and whether the property 1s 
real or personal, tangible or intangible; but, in 
the case of a nonresident not a citizen of the 
United States, shall apply to a transfer only if 
the property is situated within the United 
States. The tax shall not apply to a transfer 
made on or before the date of the enactment 
of this Act. 

(c) The tax shall not apply to a transfer of 
property in trust where the power to revest in 
the donor title to suc¢h property is vested in the 
donor, either alone or in conjunction with any 
person not having a substantial adverse interest 
in the disposition of sueh property or the in- 
come therefrom, but the relinquishment 01 
iexmination of such power (other than by the 
donor’s death) shall be considered _to be a trans- 
fer by the donor by gift of the propert ys rty subject 

o such power, and any payment of the income. 


shall ix considered to fie , by the donor | 
; (U. S.C. Title 26, | 
Sec. 550. —" 
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Sec. 504. NET GIFTS. 

(a) General Definition—The term ‘‘net 
eifts’’ means the total amount of gifts made 
during the calendar year, less the deductions 
provided in section 505. 

(b) Gifts Less Than $5,000.—In the case of 
eifts (other than of future interests in prop- 
erty) made to any person by the donor during 
the calendar year, the first $5,000 of such gifts 
to such person shall not, for the purposes of 
subsection (a), be included in the total amount 
of gifts made during such year. (U. 8. C., 
Title 26, See. 553.) 


Revenue Act of 1934, ¢. 277, 48 Stat. 680: 


SEC. 511. GIFTS OF PROPERTY SUBJECT TO POWER. 

Subsection (c) of section 501 of the Revenue 
Act of 1932 (velating to the inapplicability of 
eift tax in the case of the transfer of property 
in trust subject to the power of the donor to 
revest title in himself) is repealed. (U.S. C., 
Title 26, Sec. 550.) 


Treasury Regulations 79 (1936 Ed.) : 


Art, 3. Cessation of donor’s dominion and 
control.—The tax is not imposed upon the re- 
ceipt of the property by the donee, nor is it 
necessarily determined by the measure of en- 
richment resulting to the donee from the trans- 
fer, nor is it conditioned upon ability to identify 
the donee at the time of the transfer. On the 
contrary, the tax is a primary and_ personal 
lability of the donor, is an excise upon his act 
of making the transfer, is measured by the 
value of the property passing from the donor, 
and attaches regardless of the fact that the 
identity of the donee may not then be known or 
aseertainable. 

As to any property, or part thereof or interest 
therein, of which the donor has so parted with 
dominion and control as to leave in him no 
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power to cause the beneficial title to be revested 
in himself, the gift is complete. But a transfer | 
(in trust or otherwise), though passing both 
legal and beneficial title, is still in essence 
merely formal so long as there remains in the 
donor a power to cause the revesting of the 
beneficial title in himself, and the gift, from 
the standpoint of substance, remains incomplete 
during the existence of the power. A donor 
shall be considered as having the power to re- 
vest in himself the beneficial title to the prop- 
erty transferred if he has such power in 
conjunction with any person not having a sub- 
stantial adverse interest in the disposition of the 
property or the income therefrom. A trustee, 
as such, is not a person having a substantial 
adverse interest in the disposition of the trust_ 
property or the income therefrom. The relin- 
quishment or termination of the power, oceur- 
rine otherwise than by the death of the donor 
(the statute being confined to transfers by liv- 
ing donors), is regarded as the event which 
completes the gift and causes the tax to apply.’ 
The receipt of income or of other enjoyment of | 
the transferred property by the transferee or by 
the beneficiary (other than by the donor him- 
self) during the interim between the making of 
the formal transfer and the relinquishment or 
termination of the power operates to free sueh 
income or other enjoyment from the donor's 
power to receive it himself, and constitutes 
a gift of such income or of such other enjoy- 
ment taxable in the calendar vear of its receipt. 
If the donor contends that a power retained 
by him constitutes beneficial dominion and con- 


1So held in Burnet v. Guggenheim (288 U.S. 280, 53S. Ct.. 
369) of a transfer in trust, made in 1917, with power in the donor 
to revoke, which power he relinquished in 1925, the relinquish- 
ment being treated a gift subject to the tax imposed by the wift tax 
title of the Revenue Act of 1924. 
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trol, and that by reason thereof the transfer is 
not in substance a gift, the transaction shall be 
disclosed in the return and evidence showing all 
relevant facts. including a copy of the instru- 
ment by which the transfer was made, should be 
submitted. 

ArT. 11. Future interests in property.—No 
part of the value of a gift of a future interest 
may be excluded in determining the total amount 
of gifts made during the calendar vear. ‘‘Fu- 
ture interests’? is a legal term, and includes 
reversions, remainders, and other interests or 
estates, whether vested or contingent, and 
whether or not supported by a particular inter- 
est or estate, which are limited to commerce in 
use, possession, or enjoyment at some future 
date or time. * * 
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